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After the EU Corporate Sustainability Due
Diligence Directive is before the UN Treaty

An EU mandate for negotiations on an international
agreement on business and human rights

By Karolin Seitz

The European Union (EU) is on the verge of introducing an EU Corporate Sustainability Due Diligence Directive
(CSDDD). An agreement among the EU institutions involved is to be reached by the end of 2023. This also brings
the EU’s active participation in negotiations at the United Nations (UN) level on an international legally binding in-
strument on business and human rights, also known as a “UN treaty,” ever closer. After all, it is in the EU's interest
that high standards apply not only to EU-based companies and that a level playing field is created worldwide. What
role has the EU played in the UN treaty process so far? What is the process leading to an EU negotiating mandate,

and what could such a mandate look like?

When the UN Human Rights Council successful-
ly voted in June 2014 to establish an intergovern-
mental working group to elaborate an interna-
tional legally binding instrument on business and
human rights, all industrialized nations, including
the EU Member States, came out against the cor-
responding resolution (HRC Res. 26/9). In the
following years, EU Member States continued to
be skeptical to dismissive of the process, repeatedly
raising procedural objections, and even attempting
to eliminate the funds earmarked for the intergov-
ernmental working group during negotiations on
the UN’s budget in 2019.

EU Member States are represented in the process by
the European External Action Service (EEAS) and
coordinate their positioning in the Council Work-
ing Party on Human Rights (COHOM). In the ab-
sence of a negotiating mandate, the EU represen-
tation has so far only participated in the sessions
of the intergovernmental working group as an ob-
server, and has only contributed general statements.

The positions of individual EU Member States have
gradually changed, not least as a result of national
legislative initiatives in several EU Member States
(including France and Germany) to regulate due
diligence. France contributed to the discussions of
the intergovernmental working group for the first
time in 2016 with its own statement. Germany
spoke up for the first time during the seventh
session in October 2021.

Finally, in 2022, France and Portugal even declared
their membership in the so-called “Friends-of-the-
Chair” group, a sub-working group to develop
consensus proposals.

While the European Parliament (EP) had already
called for EU entry into UN treaty negotiations
in several resolutions, in 2020 the EU Council,
in its conclusions on EU priorities in UN human
rights fora for the year, said it would merely “follow
closely” the “discussions on a legally binding in-
strument.” A year later, it announced that it would
“participate actively (...) in the UN discussions.”


https://www.ohchr.org/en/hr-bodies/hrc/wg-trans-corp/igwg-on-tnc
https://www.ohchr.org/en/hr-bodies/hrc/wg-trans-corp/igwg-on-tnc
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/RES/26/9
http://www.rosalux.de
http://www.globalpolicy.org
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The February 2023 Council conclusions now
state:

“The EU will continue cooperating with the
OHCHR and the UN Working Group on
Business and Human Rights to promote the
implementation of the UN Guiding Principles
on Business and Human Rights (UNGPs)
globally. It will continue supporting the adoption
of National Action Plans and developing a
comprehensive EU Framework for UNGP
implementation, taking as a reference the UN
UNGP Roadmap for the next decade of business
and human rights. The EU will strengthen

its engagement in the UN fora and actively
participate in UN discussions on a legally
binding instrument on business and human
rights, and stands ready to work with the Chair
of the Open-ended Inter-governmental Working
Group (OEIGWG) and the Friends of the Chair,
as well as other partners, to explore ways for a
consensus-based instrument that can effectively
enhance the protection of victims and create a
global level playing field.”

Since the EU Commission presented a proposal for
an EU Corporate Sustainability Due Diligence
Directive (CSDDD) in February 2022, it has been
clear that there will also be regulation of value
chains at EU level. With the EU Council hav-
ing taken a position on the Commission proposal
in December 2022 and the European Parliament
following to do so in June 2023, an agreement on
the EU directive is foreseeable and expected by the
end of 2023. An EU negotiating mandate for the
UN treaty process is thus within reach. The EU
declared an explicit readiness for such a negotiating
mandate in spring 2023. After all, it is in the inter-
est of the EU Member States that not only compa-
nies based in the EU have to comply with corre-
sponding standards.

Complementarity of CSDDD and UN Treaty

As a study by Nadia Bernaz, Markus Krajewski,
Kinda Mohamadieh, and Virginie Rouas, among
others, makes clear, the UN treaty would be
complementary to the CSDDD. By establishing
human rights, environmental and climate-related
due diligence obligations globally, the agreement
would not only strengthen the effectiveness of the
CSDDD globally, but would also create similarly
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high standards worldwide, and thus a level playing
field for companies. Moreover, multilaterally nego-
tiated rules enable greater global acceptance than
national and regional corporate due diligence reg-
ulations can offer.

While the EU directive will primarily establish due
diligence obligations for companies, the UN trea-
ty could make important provisions for improved
legal protection for people affected, and would thus
complement the EU directive well (see “Possible
contents of an EU negotiating mandate”).!

Division of competences between EU
and EU Member States in the negotiations

The future international agreement will include
areas that are within the exclusive regulatory com-
petence of the EU.? This includes, for example,
all envisaged regulations that will affect European
trade policy or competition policy. Other areas, es-
pecially when it comes to regulating the European
internal market, are within the shared competence
of the EU and EU Member States. The CSDDD
expands the EU’s regulatory competence in the
area of due diligence. Some regulations provided
for in updated draft treaty from August 2023, such
as those on applicable law and jurisdiction, will
have an impact on other existing EU regulations.
Other provisions, such as those relating to proce-
dural law, statute of limitations or judicial cooper-
ation, are within the exclusive competence of the
Member States.

As this is a mixed agreement, both the EU and all
individual Member States must sign the final agree-
ment.

Procedure for an EU negotiating mandate

The procedure for negotiating EU agreements with
international organizations is governed by Arti-
cle 218 of the Treaty on the Functioning of the
EU. Accordingly, the EU Commission must sub-
mit a recommendation for a negotiating mandate,
accompanied by an impact assessment, to the EU
Council. An analysis of the distribution of compe-
tences is also necessary. In a further step, the Coun-
cil of Foreign Ministers, advised by the Council
Working Party on Human Rights (COHOM),
must adopt the recommendation and authorize the

1 https://www.cidse.org/wp-content/uploads/2022/10/Complementarity-study-on-EU-CSDDD-and-UN-LBI-October-2022.pdf

2 Ibid (S.9-12)


https://www.consilium.europa.eu/en/press/press-releases/2023/02/20/council-conclusions-on-eu-priorities-in-un-human-rights-fora-2023/
https://commission.europa.eu/publications/proposal-directive-corporate-sustainability-due-diligence-and-annex_en
https://commission.europa.eu/publications/proposal-directive-corporate-sustainability-due-diligence-and-annex_en
https://commission.europa.eu/publications/proposal-directive-corporate-sustainability-due-diligence-and-annex_en
https://data.consilium.europa.eu/doc/document/ST-15024-2022-REV-1/en/pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0209_EN.html
https://www.cidse.org/wp-content/uploads/2022/10/Complementarity-study-on-EU-CSDDD-and-UN-LBI-October-2022.pdf
https://www.swp-berlin.org/publikation/the-eu-and-the-negotiations-for-a-binding-treaty-on-business-and-human-rights
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12008E218
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12008E218
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EU to start negotiations. In this step, the Council
also determines the negotiating directives (the so-
called EU negotiating mandate) and the negotiator
or the head of a negotiating team. Since the UN
treaty is a mixed agreement, the individual EU
Member States are expected to be part of the team,
in addition to the European External Action Ser-
vice. The European Parliament will be informed at
all stages of the process.

Other existing EU mandates for current interna-
tional negotiations, for example on an internation-
al pandemic treaty and an international plastic
treaty, are rather general and can be fleshed out in
the course of the negotiations, once the details of
the scope and content of the future agreements are
also foreseeable. In the UN treaty on business and
human rights process, unlike the aforementioned
processes, the EU would not enter the negotiations
from the beginning, but at an advanced stage of
the process. After about 10 years of existence of the
process, an updated draft treaty was published on 1
August 2023. An EU negotiating mandate would
therefore also have to take this draft treaty into ac-
count.

Possible contents of an EU negotiating
mandate

With the European Parliament also having adopted
its position on the Commission’s draft CSDDD on
June 1, 2023, the trilogue negotiations between the
European Parliament, the EU Council and the EU
Commission have begun. An intersection between
the positions of the three institutions on the regula-
tions is already foreseeable. The upcoming EU di-
rective will include at least the following elements:

» It will apply to companies that have at least 500
employees and annual global turnover of at least
150 million euros. The EU Commission and EU
Council agree on these thresholds. The Europe-
an Parliament is calling for a scope of application
for companies with 250 or more employees and
an annual turnover of 40 million euros or more.
It 1s therefore possible that the threshold will be
lowered in the trilogue negotiations. The scope
of application also includes companies with pub-
lic participation.

» It provides for measures to help small and me-
dium-sized enterprises (SMEs) implement the
requirements, including information portals and
websites with guidelines, financial support, and
templates for contractual clauses to prevent re-
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sponsibilities from being shifted to suppliers fur-
ther down the value chain.

» It will introduce due diligence requirements for
companies based on the UN Guiding Principles
on Business and Human Rights (UNGP), with
compliance to be monitored by a regulatory in-
stitution.

» The due diligence obligations will cover human
rights, environmental and climate protection.

» They are also to apply without gradation to sup-
pliers in the lower value chain.

» The directive will establish civil and administra-
tive liability regimes.

This foreseeable intersection thus already forms a
basis for an EU negotiating mandate for the UN
treaty process. However, the EU negotiating man-
date must go beyond the rules established by the
CSDDD.

The CSDDD will create civil liability regimes for
violations by companies. These are an important
step in improving access to justice and remedy for
people affected. However, they are not enough, as
there are numerous other hurdles that currently
do not allow affected persons to successfully claim
their rights. Unclear jurisdictions and questions of
application of the law, too short statutes of limita-
tions, lack of collective legal action, lack of facilita-
tion of the burden of proof in favor of victims, and
insufficient protection of human rights defenders
are some of such hurdles worldwide. With the ex-
ception of an overriding mandatory application that
regulates the applicable law in the event of damage,
the EU directive will probably not address these
problems. If the EP’s position were to prevail, the
CSDDD would at least introduce limitation periods
of a minimum ten years.

Proposals for further necessary changes at the level
of the EU Member States and the EU have been
made, among others, by the European Fundamen-
tal Rights Agency (FRA), the European Law In-
stitute, a study commissioned by the EP Legal Af-
fairs Committee, and the European Coalition for
Corporate Justice (ECC]).

However, barriers to access to justice must be re-
moved globally, judicial cooperation improved
worldwide, and rules on jurisdiction and applicable
law clarified internationally. The UN Office of the
High Commissioner for Human Rights has made


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0766
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2022)342&lang=en
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2022)342&lang=en
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-business-human-rights_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-business-human-rights_en.pdf
https://corporatejustice.org/wp-content/uploads/2022/02/ELI_Report_on_Business_and_Human_Rights-1.pdf
https://corporatejustice.org/wp-content/uploads/2022/02/ELI_Report_on_Business_and_Human_Rights-1.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2019/603475/EXPO_STU(2019)603475_EN.pdf
https://corporatejustice.org/wp-content/uploads/2021/09/Suing-Goliath-FINAL.pdf
https://corporatejustice.org/wp-content/uploads/2021/09/Suing-Goliath-FINAL.pdf
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concrete recommendations in this regard. The
EU should therefore make improving access to jus-
tice worldwide a key objective in its negotiating
mandate.

In addition, the EU should work toward a UN
agreement that obliges the signatory states to in-
troduce corresponding requirements for public
procurement and foreign trade promotion, to
take measures to comply with the UN Conven-
tion on the Elimination of All Forms of Discrim-
ination against Women and gender equality along
value chains, and to ensure that the regulations of
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the UN treaty take precedence over regulations
from investment protection and trade agreements.
Furthermore, the EU should work toward an effec-
tive monitoring mechanism to review the imple-
mentation of the treaty in the form of an expert
committee with comprehensive competences.

Finally, the EU should be guided by a number of
key guidelines and principles during the negotia-
tions. The rights and protection of disadvantaged
and vulnerable groups, including human rights and
environmental defenders, should be given special
consideration.
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